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Plaintiff, Mary Ingram appeals the decision of the
Commi ssi oner of Social Security denying her claimfor disability
i nsurance benefits (DI B) and suppl emental security incone (SSl).
Ingramtestified at her adm nistrative hearing that she suffered
from depression, anxiety, stress, and the pressure of caring for
her daughter who was terminally ill. Tr. at 39. Also in
evidence at that hearing was the testinony of an expert medi cal
Wi t ness and eval uati ons and di agnoses of Mary Ingranis treating
physi ci ans and expert agency consultants. Tr. at 33-57 (hearing
testinony); Tr. at 58-240 (hearing exhibits).

The admi nistrative | aw judge (ALJ) found that |ngram
had several nental inpairnments: severe atypical depression,
personal ity disorder, and adjustnent disorder. Tr. at 24. He
determ ned that these precluded Ingramfromresum ng her forner
job as a certified nursing assistant. 1d. Nevertheless, the ALJ
determ ned that I ngram was not di sabl ed under the Social Security
Act because she was able to perform"other"” "substantial gainful
work," 42 U S.C. 8§ 423(d)(2)(A), specifically, "sinple, routine
work in a |low stress environnent™ including such jobs as office

cl eaner, packer, and sorter. Tr. at 24-25.



| ngram appeal ed the adverse disability decision to the
Appeal s Council. The Appeals Council denied review, rendering
t he decision of the ALJ the final decision of the Comm ssioner.
Ingram filed this appeal pursuant to 28 U . S.C. 8§ 405(g); we
referred the appeal to Magistrate Judge Charles B. Smith.

Judge Smith issued a Report and Recomendati on
recommendi ng remand to the Comm ssioner. Judge Smth deened the
record to be inconplete as to whether Ingramwas capabl e of
engaging in sinple and routine enploynent on a regular and
continuing basis. R&R 10-12. The Conm ssioner objected to the
Report inits entirety. QObj. at 1.

After careful and independent review of the record, we
find that the decision of the Conm ssioner that Ingramwas able,
despite her nental inpairnents, to engage in substantial gainfu
work on a regular and continuous basis was supported by
substantial evidence. W therefore sustain the Conm ssioner's
bj ections, disapprove the Report and Reconmendati on, and wil|

enter Judgnent for the Comm ssioner.

St andard of Revi ew

We review the factual finding of the Comm ssioner under
a substantial evidence standard. See 42 U S.C. 8§ 405(g) (stating
that "the findings of the Comm ssioner of Social Security, as to
any fact, if supported by substantial evidence, shall be
conclusive"). Substantial evidence neans "less than a

pr eponder ance of the evidence but nore than a nere scintilla.”
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Jesurumyv. Sec'y of the United States D.H. H. S. , 48 F.3d 114, 117

(3d Gr. 1995). It is "such relevant evidence as a reasonabl e
m nd m ght accept as adequate to support a conclusion.”™ 1d.
(quotation omtted). "We will not set the Comm ssioner's

decision aside if it is supported by substantial evidence, even
if we would have decided the factual inquiry differently.”

Hartranft v. Apfel, 181 F.3d 358, 360 (3d Cr. 1999).

We review the portions of the nmagistrate judge's

deci sion to which objections have been filed de novo. 28 U S.C 8§

636(b). W "may accept, reject, or nodify, in whole or in part,
the findings or recommendati ons nade by the magistrate," as

appropriate. 1d.

Il Di scussi on

Once it is denonstrated that a claimant is unable to
return to her former job by reason of a nental or physical
inmpairment, the burden shifts to the Conm ssioner to prove that
there is sonme other kind of substantial gainful enploynent the
claimant is able to perform taking into account the claimant's
mental or physical limtations, age, education, and prior work

history. Kangas v. Sec'y of Health & Human Servs., 823 F.2d 775,

777 (3d Gir. 1987).

Qur inquiry into substantial gainful enploynent is two-
fold. W nust assess whether the claimant is able to performthe
physical and nental requisites of a job and al so assess whet her

the claimant is able to performa job "on a regular and
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continuing basis." 20 CF.R 8§ 416.945(c); Wight v. Sullivan,

900 F.2d 675, 682 (3d Cir. 1990); Kangas, 823 F.2d at 777. Qur
review of the record here conpels us to conclude that the ALJ was
justified in finding that, in both respects, Ingramwas able to
perform substantial gainful work, thereby disqualifying her from
neeting the statutory standard for "disability" under 42 U S. C. 8§
423(d).*

! Under the Social Security Act, "An individual shal
be determ ned to be under a disability only if his physical or
mental inpairnment or inpairnments are of such severity that he is
not only unable to do his previous work but cannot, considering
hi s age, education, and work experience, engage in any other kind
of substantial gainful work which exists in the national
econony...." 42 U S.C. 8§ 423(d)(2)(A). CQur review of the ALJ
decision is limted to the factual finding that Mary | ngram was
able to engage in other substantial gainful work.

| ngram appeal ed the ALJ decision as to another issue as
well - the determ nation that Ingrams inpairnents did not fal
under listed inpairnents. See 20 C. F.R § 404.1520(d); Morales
v. Apfel, 225 F.3d 310, 316 (3d GCr. 2000) (explaining that if a
claimant's inpairnent neets or exceeds a listed inmpairnment in
Appendi x | of sub-part P of Regulations No. 4 of the Code of
Regul ati ons, she is disabled, without regard to whether she is
abl e or unable to perform substantial gainful work). Ingramdid
not file objections to Judge Smith's denial of her appeal on this
ground. See Resp. to hj. at 3 (stating that since the
Magi st rate Judge recomended renmand, she did not object to his
failure to find that she | abored under a listed inpairnent).
Furthernmore, we find Ingramis appeal as to this issue is not
meritorious. |Ingramdoes not identify what |isted inpairnent the
ALJ shoul d have found. She argues that he did not bolster his
opinion with reasoning and therefore his determnation is
defective as a matter of |aw under Burnett. See Burnett v.
Commir of Social Security Admn., 220 F.3d 112, 119 (3d Cir.
2000) (holding that ALJ erred in "making only a concl usory
statenment w thout nentioning any specific listed inpairnents or
explaining his reasoning”). W disagree. The ALJ stated that
the nental inpairnents Dr. Cohen di agnosed, whose testinony he
credited, did not nmeet or nedically exceed the |isted nental
i npai rments in Appendi x A, Subpart P, Regulations No. 4. Tr. at
22. He docunented the nental inpairnments he found on the OHA

(continued...)
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'(...continued)
Psychi atri ¢ Revi ew Techni ques Form acconpanyi ng t he deci si on.
Tr. at 27-31.
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A. Sinpl e and Routi ne Wirk

Subst anti al evidence supported the ALJ's finding that
mental inpairnments did not prevent Mary | ngram from performng
sinpl e and routine tasks.

Mary | ngram was age 45, and therefore a "younger
person” under the Social Security Act. See 20 CF.R 8§

404. 1563(c) (stating that "If you are a younger person (under age
50), we generally do not consider that your age will seriously
affect your ability to adjust to other work"). Ingramis a high
school graduate and has worked seven years as a nursing
assistant. See Tr. at 37, 52. "The clainmant testified that she
is solely responsible for the care of her bedridden daughter,
except for sone help fromvisiting nurses,"” the ALJ observed, and
"[t]his indicates that the claimant is capable of performng a

wi de variety of tasks in what is surely a highly stressfu
situation.” Tr. at 21.

Dr. Cohen, the expert nedical w tness who appeared at
the hearing, testified that although Ingramis 'noderately'
restricted in maintaining activities of daily living and
"nmoderately' socially isolated, and has deficiencies in
concentration, she is nonetheless able to function socially. Tr.
at 47-50. He testified that she does not have nmjor depression,
but giving her "the benefit of the doubt," she had "A typical
depression”. Tr. at 47. Dr. Cohen offered the nedical opinion
that Ingramis able to "carry out a | ow stress job doing sinple

tasks." Tr. at 48. Oher expert wtnesses confirnmed this
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nmedi cal opinion. E.g. Tr. at 179-81, 183-85, 235-36. | ndeed,
none of Ingram's treating physicians vitiated it. ?

The ALJ thus found that "the claimant has the residua
functional capacity to performwork activities at all exertional
levels, but is limted to performng sinple, routine work in a
| ow stress environnent." Tr. at 23. Coupled with the vocati onal
expert's uncontested testinony that applicable jobs exist in the
nati onal econony, such as packer, office cleaner, and sorter, the
ALJ reasonably found that Ingramcould fulfill the requirenents

of substantial gainful work.

B. Requl ar and Conti nuous Wrk

The ALJ's concom tant conclusion -- that Mary | ngram
was abl e despite her inmpairnments to work on "a regul ar and
continuing basis,” 20 CF. R 8 416.945(c) -- was al so adequately
supported. The ALJ addressed this issue specifically:

| note that the claimant's representati ve asked
Ms. Kelley [vocational expert] whether sonmeone
who coul d not be punctual or maintain attendance
woul d be capabl e of perform ng jobs, to which
Ms. Kelley replied in the negative. However,
the claimant's representative has not
establ i shed that the clai mant has such
limtations, so | amnot giving any weight to
Ms. Kelley's responses.

The record indicates that the reason the
claimant is not working is in order to care for

2 Aterse letter by Dr. Graham may be the exception,
but the ALJ permssibly disregarded it. Tr. at 22 ("Dr. G aham
has provided no notes. It is not possible to determ ne the
length of the treatnent rel ationship, frequency of exam nations,
or the nature and extent of the treatnent relationship.
Therefore, | cannot give any weight to this assessnent.").
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her daughter, not because of her own ill ness.

Wiile it is unfortunate that the claimnt['s]

responsibilities prevent her from working, she

cannot be granted disability.

Tr. at 24. In other words, the ALJ found that Mary Ingramdid
not establish a factual predicate for Kelly's expert testinony.
This finding is well supported. The only solid evidence in the
record regarding Mary Ingrams ability to work regularly and
continuously being severely hanpered by nental inpairnents is the
evaluation of a single Social Security agency consultant, Katie
Roby. After interviewing Ingram Dr. Roby answered in response
to a question on a Psychiatric Activities Assessnent formthat
Ingramis "ability to maintain regular attendance" was "poor."

Tr. at 217. The ALJ was entitled to conclude that the opinion of
one out of seven nedical or expert wi tnesses did not convincingly
denonstrate an attendance-limting inpairnent.

Furthernore, the opinion of Dr. Roby was contradicted
by that of other agency experts, who opined that Ingramcould
regularly and continuously engage in work. See Tr. at 179, 184
(state agency consultants independently characterizing Ingrams
attendance as "not significantly limted"). The expert testinony
of Dr. Cohen was unavailing; the doctor's testinobny was opague on

3

the matter,” and when plaintiff's attorney pressed Dr. Cohen to

elicit testinony touching the issue of whether |Ingram could

8 See Tr. at 48 ("Her difficulties in maintaining
social function are noderate. Her deficiencies in concentration,
persi stence and pace are often. Her episodes of deterioration or
deconpensating in a work or work |like setting are never.").

-8-



regularly and continuously engage in work, Dr. Cohen resisted
di agnosi ng an inpai rnent that seriously affected attendance. *
Ingram s treating physicians did not describe attendance-limting
i npairments. The ALJ al so reasonably concl uded that Mary | ngram
in her own testinony did not denponstrate the inability to
regularly and continuously attend work. See, e.qg., Tr. at 41-46
(supplying conclusory, and arguably evasive, responses to
guestions concerning capacity to report to work).

Qur review of the record shows that Mary | ngram
experienced significant, perhaps profound, psychol ogi cal
stressors®. The record may be susceptible to a finding that Mary
Ingramis nental limtations made her unable to conport with the
regul ar attendance requirenents of a job. But we find the record
nore readily susceptible to the opposite conclusion, i.e., the
one the ALJ found. We will not re-weigh the evidence nor nake
our own findings by a preponderance of the evidence about what
the record showed. Hartranft, 181 F.3d at 360.

For the foregoing reasons, we wll sustain the

Commi ssi oner's objections to the Report and Recommendati on and

* Counsel asked Dr. Cohen whether |ngram might be "nore
t han noderate[ly] socially isolated.” Dr. Cohen replied that she
was not. Tr. at 49-50. Counsel asked Dr. Cohen how often Ingram
experi enced | apses in concentration, to which Dr. Cohen
responded: "Often isn't neant as a percentage, it's neant nore in
ternms of a, of a scale of how her concentration is. That's not a
fair question.” Tr. at 51.

> Dr. Streets and other w tnesses observed the serious
"psychol ogi cal stressors" that |Ingramfaced, including, the
termnal illness of her daughter, the death of her brother, and
unenpl oynent. Tr. at 236; see also Tr. at 181, 185.
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affirmthe decision of the Conm ssioner. An appropriate O der

and Judgnment will follow.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARY D. | NGRAM : ClVIL ACTI ON
V.
JO ANNE BARNHART : NO 01-263
ORDER

AND NOW this 20th day of Decenber, 2001, upon
consi deration of the parties' cross-notions for sunmary judgnent,
and upon review of the Report and Reconmmendati on of the Honorable
Charles B. Smth, United States Mgi strate Judge, and defendant's
objections to the Report and Recomrendati on, and after a careful
and i ndependent review of the record, and the Court finding that:

(a) I'n his Report and Reconmendati on, Judge Smth
recomends that we deny the parties' cross-notions for sunmary
j udgnent and remand to the Conmm ssioner for further devel opnent
of the factual record explaining "At this tine, there remains a
guestion whether plaintiff could hold a job on a 'regular and
conti nuous' basis as the social security regulations require.
There has been no i ndependent nedi cal exam nation of the
plaintiff since at |east 1998. A nore current independent

exam nation is necessary upon remand in order for the ALJ to
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better determne plaintiff's present nental status and her
ability to work on a 'regular and continuing basis,'" R&R at 11
(footnote omtted);

(b) To review, the Adm nistrative Law Judge (ALJ) had

f ound:

(i) Mary Ingramsuffered fromseveral nenta
i npai rments: severe atypical depression, personality disorder,
and adj ustnent di sorder;

(i1) She was unable to return to her forner job as
a nursing aid; however

(ii1) She was not disabl ed because she was able to
engage in other kinds of substantial gainful enploynent,
specifically, she was able "to performthe nonexertiona
requirenents of sinple, routine work in a |ow stress environnment"
enabling her to perform such jobs as cleaner, sorter, and packer,
under 20 C.F.R § 404.1545 and 20 C F. R 8 416. 945;

(c) Judge Smith noted that under 20 C. F. R 88 404. 1545
and 416. 945, the federal regul ations governing when a cl ai mant
suffering froma nental or physical inpairnment who cannot resune
her former job possesses sufficient "residual functional
capacity" to engage in other substantial gainful enploynent, the
Conmi ssi oner nust determ ne whether the claimnt retains the
"capacity for work activity on a regular and continuing basis,"

20 C.F.R 8§ 404.1545(c), 416.945(c), R&R at 11 & n.4°5;
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(d) Judge Smith observed that while the Conmm ssioner
rendered a fact finding that Mary Ingramis nental inpairnents
limted her to performng sinple, routine work in a | ow stress
environnment, he did not render any finding as to whether Mary
| ngram coul d sustain such work, or sustain work of any kind,
regularly and continually;

(e) Magistrate Judge Smth deened the record to be
inconplete on the matter and recommended remand for devel opnent
of the factual record, and we note,

(i) Mary Ingramtestified she has bl ackouts and
had difficulties with short-term nenory;

(i) Dr. Katie Roby, Ph.D, who conducted a clinical
psychol ogi cal disability evaluation of the plaintiff for the
Pennsyl vani a Bureau of Disability Determ nation, concluded on her
Psychiatric Activities Assessnent that Mary Ingramis "ability to
performactivities wthin a schedule" and "ability to attend to a
task from beginning to end" were "fair to poor" and, furthernore,
her "ability to maintain regular attendance" was "poor," Tr. 214-
17, R&R at 6;

(ii) Expert nedical witness, Dr. Richard Cohen,
testified at the adm nistrative | aw hearing that |Ingrams
"deficiencies in concentration, persistence and pace are often,”
Tr. 48, R&R at 8; and

(ii1) Beth Kelly, vocational expert, testified
that the inability to sustain regular attendance interferes with

the capacity to be gainfully enpl oyed,
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(f) We review objected-to portions of a magi strate
judge's report and recommendati on under a de novo standard, 28
US. C 8 636(b)(1)(b), and we review the factual findings of the
Conmmi ssi oner of Social Security under a substantial evidence
standard, 42 U. S.C. 8§ 405(g) (discussing standard of review of
the district court in social security matters and stating that
the "findings of the comm ssioner of Social Security as to any
fact, if supported by substantial evidence, shall be

conclusive"); see also Doak v. Heckler, 790 F.2d 26, 28 (3d Grr.

1986) (noting that the role of the district court is to determ ne
whet her the Commi ssioner's decision is supported by substanti al
evi dence) ’;

(g) The Conm ssioner argues in her objections that
substanti al evidence existed to support the finding of the ALJ
that Mary Ingramwas able to fulfill gainful enploynent, and, in
particular, work on a regular and continual basis, because,

(i) Dr. Roby's rating of Ingramis ability to
sustain nornmal attendance as poor was "singular and unexpl ai ned";
(i1) Neither the nedical expert nor Mary Ingrams

treating sources identified a problemw th regul ar attendance;

" Substantial evidence "does not nmean a |arge or
consi der abl e anmount of evidence, but rather such rel evant
evi dence as a reasonable m nd m ght accept as adequate to support
a conclusion.”" Hartranft v. Apfel, 181 F.3d 358, 360 (3d G
1999) (internal quotation marks omtted). W will not set aside
the Commi ssioner's decision if it is supported by substanti al
evi dence, even if we woul d have decided the factual inquiry
differently, id.

-14-



(iii) "A poor ability to maintain regul ar
attendance is not necessarily inconsistent with an ability to
performl|ow stress jobs,” OQbj. at 3; and

(iv) "Plaintiff's only apparent barrier to her
regul ar and conti nuous work attendance,"” according to the
def endant, "woul d be her status as a caretaker for her disabled
daughter. Her status as a caretaker alone belies an assertion
that Plaintiff could not maintain regular attendance since she is
the sole and daily caretaker for her daughter. Plaintiff's
regular and unerring ability to solely care for her daughter
surely supports a finding that she can nmai ntain regular work
attendance," Qbj. at 4-5;

(h) The difficulty wwth these argunents is that the ALJ
did not make a factual finding that Mary Ingramis able to work
regularly and conti nuously;

(i) The ALJ found that Mary Ingramis limted to
performng sinple, routine work in a | ow stress environnent, Tr.
23, credited the vocational expert's testinony that that type of
work exists in jobs such as cleaner, sorter, and packer, and then
concluded that Mary Ingramis able to engage in "substanti al
gai nful enploynment" precluding the classification of her nental
inpairnments as a "disability" under the Social Security Act, see
42 U.S.C. § 423(d), wthout determ ning that she is able to
performwork regularly and conti nuously;

(j) Under 20 C.F.R 88 404.1545 and 416.945, the

regul ati ons defining when an individual is able to perform
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substantial gainful activity,® the Conmi ssioner nust assess

whet her an individual retains residual capacity to work "on a
regul ar and continuing basis,” 1d. at 88 404.1545(c), 416.945(c);
see Kangas v. Brown, 823 F.2d 775, 777 (3d Gr. 1987) ("The

regul ati ons defining residual functional capacity direct the
Secretary to determne a claimant's capacity for work on a

‘requl ar and continuing basis.'");

(1) The burden is not upon the claimant, but upon the
Conmmi ssi oner, to prove that a claimant can perform substanti al
gainful activity and, thus, work on a substantial and continuing
basis, supra at (k); as the Court of Appeals for the Third
Crcuit stated,

This [] method of proving disability requires
that the claimant first denonstrate that he is
unable to return to work in his former job
because of physical or nmental inpairnments. Once
a claimant has proved that he is unable to
performhis former job, the burden shifts to the
Secretary to prove that there is sone other kind
of substantial gainful enploynent he is able to
perform...

8 See 42 U.S.C. § 423(d)(4) (stating, "The Secretary
shall by regul ations prescribe the criteria for determ ning when
services perfornmed or earnings derived from services denonstrate
an individual's ability to engage in substantial gainfu
activity"); Kangas v. Bowen, 823 F.2d 775, 777(3d Cr. 1987)
(referring to regul ation defining residual capacity to engage in
work, 20 C.F.R 8 404.1545, to determ ne whether individual can
engage in substantial gainful activity); 42 U S.C. § 404.1545(a)
("Your residual functional capacity is what you can still do
despite your limtations....This assessnent of your remnaining
capacity for work is not a decision on whether you are disabl ed,
but is used as the basis for determning the particul ar types of
work you may still able to do despite your inpairnent(s). Then
using the guidelines in 88 416.90 through 416.969a, your
vocati onal background is considered along wth your residual
functional capacity in arriving at a disability determ nation or
decision."); 20 C.F.R 8 404. 1545(a) (sane).
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ld. at 777 (citation omtted);

(m Mary Ingram net her burden of proving that she is
unable to return to her fornmer job, Tr. 24, placing the burden of
denonstrating that other jobs exist that she can perform despite
her inpairnment on the Conm ssioner;

(n) The ALJ reversed the burden of proof, assum ng that
I ngram was able to work regularly and conti nuously because she
failed to prove she could not:

| note that the claimant's representati ve asked

Ms. Kell ey whet her soneone who coul d not be

punctual or maintain attendance woul d be capabl e

of performng jobs, to which Ms. Kelley replied

in the negative. However, the claimant's

representative has not established that the

clai mant has such [imtations, so | am not

giving any weight to Ms. Kelley's responses.

Tr. at 24°% and

(o) Gven that the ALJ did not nake a finding that the
claimant, Mary Ingram is able to work on a regular and
conti nuous basis, and, thus, able to engage in substanti al
gai nful enpl oynent, and given that there is evidence in the

record that suggests she could not and al so evi dence that

suggests she could, conpare supra at Y (e) and supra at § (g), we

®VWile it is true that it is the claimant's burden to
prove that she has an inpairnent and the nature of her
inmpairment, it is not true that she had not submtted proof that
she had limtations on her ability to performregular work.
Rat her, there was sone evidence in the record, see, e.g., supra
at 7 (e), suggestive that Mary Ingram s nental inpairnents
inhibited her ability to performa regular job. That evidence,
and countervailing evidence, deserved consideration. The ALJ's
gl anci ng consideration of Ingramis nental ability to work
regularly and continuously in which he ignored evidence pertinent
toalimtation, even when a vocational expert testified that
attendance difficulties are preclusive of substantial gainful
enpl oynent, conpel s our remand.
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shall remand the matter to the Conmm ssioner for clarification of
whet her or not Mary Ingramis presently able to work on a regular
and continuing basis and to take any further evidence as she
deens necessary;
Thus, it is hereby ORDERED that:

1. Defendant's QObjections are GRANTED | N PART,

2. The Report and Reconmendation is APPROVED AND
ADOPTED | N PART;

3. Plaintiff's notion for summary judgnent is DEN ED;

4. Defendant's notion for summary judgnent is DEN ED;

5. The matter is REMANDED to the Conmmi ssioner for the
limted purpose of determ ning whether Mary Ingramis presently
able to performwork on a regular and continuing basis and the
Commi ssi oner shall take any additional evidence appropriate to
that finding; and

6. The Cerk shall CLOSE this case statistically.

BY THE COURT:

Stewart Dal zell, J.
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